MEDICO
LEGAL
M A G A Z I N E

AN INVITATION TO MEDIATE? ACCEPT!
By Mark Field. Mark Field is a solicitor and mediator (www.markfieldmediation.co.uk)
who has worked both in private practice and for an insurer. He has extensive experience
of mediation, both as a party’s representative and as a mediator.
In issue 3 Linda Patterson wrote (“Mediation within
the NHS in Scotland”) that the use of mediation within
the NHS in Scotland is “proving to be a slow burner”.
The same could be said of the use of mediation south
of the border.
But change is on the horizon. In 2014, the NHSLA
published “Mediating claims in the NHS”. It runs to four
pages, in which the NHSLA states its commitment to
mediation. Disappointingly, the aspirations expressed
were not translated into widespread action.
However, the NHSLA (now "NHS Resolution" from April
2017) subsequently displayed a renewed vigour to
embrace mediation and in December 2016 it launched
its two mediation panels, the first dealing with clinical
negligence and personal injury claims and the second
with costs.
So claimant practitioners will very soon be receiving
invitations to mediate.
Those unfamiliar with
mediation will be wondering how to respond. They
may think that unless the court has ordered that
a mediation take place, they can ignore the invitations;
if the NHSLA is offering it, there must be a “catch”.
But take care, because however dubious a claimant
practitioner may be about an invitation to mediate in
an NHLSA case (or indeed any other kind of case),
the courts have made it clear that the judiciary
regards mediation as having an important role in
resolving disputes. Mediation is a concept that many
have heard of but far fewer have practised. For civil
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litigation practitioners, it really came into focus
following the introduction of the Civil Procedure Rules
in 1999 and the requirement to complete an Allocation
Questionnaire.
The first section of the Allocation Questionnaire,
“Settlement”, encouraged settlement of the case at an
early stage (as does its replacement, the Directions
Questionnaire). A party’s legal representative was
required to confirm that “… I have explained to my
client the need to try and settle; the options available;
and the possibility of costs sanctions if they refuse to
try to settle”.
Legal representatives however soon began to
regard completion of this section of the Allocation
Questionnaire as merely a tick-box exercise: “Sure I’ll
think about settlement, but not yet. After all, the case
has only just begun, I have a good case and my client
expects to win”. The “possibility of costs sanctions”,
if they refused to try to settle was not of concern to
practitioners because that possibility never became
a reality.
In Halsey v Milton Keynes General NHS Trust [2004]
EWCA Civ 576, the Court of Appeal stated that
a party that unreasonably refused to mediate could
be penalised in costs. The court then set out relevant
factors to be considered when deciding whether
a party that refused mediation had acted unreasonably.
These included the nature of the dispute, the merits of
the case, consideration of other settlement methods
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that had been attempted, whether the cost of mediation
would be disproportionately high, any delay in the trial
of the action if mediation was attempted late in the
day and whether mediation had a reasonable prospect
of success.
Halsey was seized upon by both the pro- and antimediation lobbies as support for their respective
positions.
The pro-mediation lobby was encouraged by the
court’s general support for mediation and by the fact
that the CPR itself was in favour of it and other forms
of alternative dispute resolution. The anti-mediation
lobby was comforted by the fact that whilst there was
a risk in unreasonably refusing, it would not generally
be too difficult to show that any refusal was reasonable
by being able to satisfy the court that one or more of
the factors set out above applied to the case.
But there has been a change in the judicial approach
since Halsey which practitioners need to be aware
of because consideration of mediation is no longer
a “tick-box” exercise.
In PGF II SA v OMFS Company 1 Ltd [2013] EWCA Civ
1288, the Court of Appeal made it clear that parties to
a dispute must consider mediation. In that particular
case, offers to mediate had been ignored. At first
instance that silence was found by the judge to amount
to unreasonable behaviour and this was confirmed by
the Court of Appeal.
In PGF, months after the defendant had made a Part 36
offer, the claimant accepted it. In such circumstances
the defendant would ordinarily have expected to be
awarded its costs from the date that the claimant
could have accepted the Part 36 offer until the date
that it was actually accepted. At first instance the court
found that the defendant’s unreasonable behaviour in
ignoring the claimant’s offers of mediation warranted
a sanction and it deprived the defendant of its costs
for this period. The Court of Appeal did not interfere
with that finding. In doing so the Court of Appeal swept
aside the usual operation of Part 36 in circumstances
where the defendant had made, months earlier,
a “good” Part 36 offer.
There could hardly have been a clearer warning
to practitioners but not all heeded it, for PGF was
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followed by a number of decisions where an offer to
mediate did not meet with a positive response, such
as Garritt-Critchley v Ronnen [2014] EWHC 1774 (Ch),
Northrop Grumman v BAE Systems [2014] EWHC 3148
(TCC) and Laporte v Commissioner of Police for the
Metropolis [2015] EWHC 371 (QB).
In Laporte, the defendant declined to engage in
mediation. It successfully defended the case at
trial and cited the emphatic nature of its victory as
justification for its refusal to mediate. Mr Justice
Turner did not agree and reduced the defendant’s
entitlement to costs by one-third.
What these decisions demonstrate is that it is
increasingly difficult, if not impossible, to bring
oneself within the criteria laid down in Halsey so as
to justify a refusal to mediate. In fact, it is difficult
to understand why any practitioner, certainly following
PGF, would want to resist an invitation to mediate.
A refusal to mediate that the court subsequently finds
is unreasonable will more than likely result in a greater
financial penalty for the refusing party than the cost of
attending a mediation.
But more than ten years after Halsey the “message”
from the judiciary was still not getting through. In the
cases of Reid v Buckinghamshire Healthcare NHS
Trust [2015] EWHC B21 (Costs) and Bristow v the
Princess Alexander Hospital NHS Trust & Ors [2015]
EWHC B22 (Costs), Master O’Hare and Master Simons
respectively applied to costs the same principles
regarding mediation that had hitherto applied to
substantive actions. In both cases the court found
that there had been an unreasonable refusal to
mediate and indemnity costs were ordered in favour
of the receiving party – in Reid from the date that the
defendant had received the offer to mediate and in
Bristow, on the whole of the assessed costs.
So the message to practitioners is clear: the
justifications that could be relied upon post-Halsey no
longer hold good. If you receive an offer to mediate,
you should accept it and do so promptly. Better still,
issue the invitation yourself. For if your opponent is
not as wise as you and does not accept your invitation,
you may ultimately find yourself in an advantageous
position when the order for the costs of the action is
made.
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